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Local Authority Procurement Rules (CLG)
These rules apply where the micro provider is contracting directly with the local authority, including the situation where someone with a personal budget has chosen to have that budget managed for them by the local authority (rather than as a cash direct payment). Local authorities interpret these procurement rules in different ways. 

Approved/Preferred Provider list: 

Local authorities can only contract with providers on the approved list. Providers who deliver personal care can only be included on the approved list if they are regulated by CQC. Each local authority sets its own rules of access on to the list.
Case example: In a South East authority, staff state that they would be breaking the law if they had a contract with an unregulated provider who was providing personal care. This is a barrier for micro providers but also impacts on choice for people with personal budgets managed by the local authority.
This poses a particular problem for:

· Self-employed domiciliary care workers who are exempt from regulation with CQC. 

· Day services that deliver personal care and day services exempt from regulation by CQC.
Rochdale Council: Domiciliary providers, whatever their size, are required to have an electronic call monitoring system. Sunshine Care, a cooperative, has over a lengthy period registered their domiciliary care service with CQC. They provide services for about 12 individuals. The requirement for an electronic call monitoring system has effectively blocked their application to be an approved provider. The system is expensive, but more importantly Sunshine Care feels that this approach would undermine their highly personalised approach to service delivery.   
CRB Checks (HO)

The majority of micro-providers are sole traders. Self-employed individuals are currently unable to access their own CRB checks. They cannot therefore provide evidence that they do not have a criminal record to potential customers.  

Private Hire Vehicle Legislation (DT)
A number of current and emerging Small Community Services (SCS) want to offer transport as part of their service. This is particularly valuable to people where local transport is inaccessible or inflexible and is essential to the success of many tailored day/work support provisions.

Section 53 of the 2006 Road Transport Act repealed the Private Hire Vehicle Contract Exemption which currently exempts from PHV licensing requirements vehicles engaged on contracts lasting not less than seven days. In doing that providers that provide transport as part of their service, who were previously exempt from the requirement to have a Private Hire Vehicle Licence, were brought under the Act.   

Obtaining a PHV Licence is a costly and time -consuming exercise aimed at taxi drivers:
· A vehicle license costs £318.
· Vehicles must be less than 4 years old.

· An operator’s license costs £358.

· A driver’s badge costs £94.

· Drivers must undertake an independent medical check (up to £100) and CRB check.

· Drivers have to undertake 3 tests:

· Paper A is a written test on the Highway code. If drivers are 80% correct they move to paper B.

· Paper B is a written test on destination knowledge. If drivers are 80% correct they undertake a driven test.

· Driven test: applicants are required to find the shortest route whilst driving around the Borough.
The Department has issued guidance relating to volunteers and child minders (also caught by this piece of legislation), which suggests that there is no requirement for a provider to obtain a PHV licence where:
· There is no charge for the driver’s time and the charge for transport is within the HMRC limits.
· Transport is provided for more than one person at the same time under separate contracts.

This is however open to interpretation by local transport regulators. Often the PHV licence requirement is applied, even where the SCS provider makes no charge for their time while driving. The argument being that the transport provision is part of the day service, which is charged for.  

A number of excellent providers have had to restrict their service against the wishes of their customers.
Companions is a micro-domiciliary care service established to provide consistent, responsive and flexible care for a small group of older people, who pay for the service from personal budgets or their own money. The providers consulted widely with potential customers before setting up the service. These older people found it difficult to use public transport and were essentially confined to their homes, isolated and lonely. Top of their ‘wish list’ was help to go out into the community and to meet their friends. Companions designed a service which included using their own cars to take people out but were told that they would have to be licensed as private hire vehicles. The costs and complexity of obtaining a licence were insurmountable, so they have not been able to provide the service most desired by their customers. 
Regulated care and support services (DH, CQC)

Perhaps the single biggest barrier to micro enterprise has been the ‘one size fits all’ regulatory framework for registered providers introduced by the Care Standards Act 2000. CSCI / CQC reports and UKHCA evidence suggests that the rate of closure of very small care homes and domiciliary care agencies has increased since its implementation.     

Companions (see above) have attempted to become registered but found the requirements too expensive and inappropriate to a very small scale personalised service, such as the need for domiciliary care workers to carry identity cards. They are committed to providing a high quality personalised service and do not want to grow into a larger business. They have reluctantly decided that they cannot offer personal care and are now in a position where they have to turn work down if there is any element of personal care, passing the work on to a large registered provider in the area. A more proportional system that would allow Companions to deliver some personal care would be beneficial to customers and to this small business. 
It is not clear whether this approach will change with the implementation of the Health and Social Care Act 2008 in October 2011. Theoretically an outcomes approach will be beneficial for regulated micro providers. It is encouraging that CQC have talked about a proportionate approach to implementation.  

However some of the processes that are being put in place are not encouraging.  For instance, a key CQC document is a guide to the new system for providers. This is a long document which micro providers are finding confusing and inaccessible. While it is less prescriptive than the old National Minimum Standards, understanding what has to be done to comply with the new regulatory framework has become harder. 

Some advice from CQC seems inconsistent and can be confusing. For instance, NAAPS spent some months attempting to clarify the position for self-employed individuals providing domiciliary care which includes personal care. Under the old domiciliary regulations these individuals were clearly exempt from the requirement for regulation. The position as finally stated by CQC is much less clear, causing concern to a number of sole traders who fear that they may be acting illegally by remaining unregistered.  Providers who seek individual advice from CQC continue to receive inconsistent guidance - a number report receiving one answer from the local CQC office and a different answer from the national team

Benefits Rules (DWP)

These rules provide a major barrier to people on welfare benefits who want to set up an enterprise. Getting off benefits can feel very risky and the plethora of welfare to work programmes confusing.
Loss of long term benefits.

This is particularly true for people with disabilities or other long term conditions, who need support and services and who have been supported by the benefits system for many years. People in this position who set up an enterprise lose their long term benefits, which are often protected as long as they continue to claim them. So if the enterprise fails, they have to reapply for the new Employment and Support Allowance instead. The fact that they have set up an enterprise, even one that failed because of their disability, may lead to their being categorised as fit for work.  

People on long term benefits with a disability or long term condition need a period of benefit protection while they test whether they can sustain self employment.

Test Trading: This is an option which is available in some areas across the country. In Test Trading, the individual’s benefits are protected for six months while they test their business. They are allocated a business advisor. At the end of the six months, the individual can either go back on benefits or sign off to become self-employed. In practice this option is not widely known, even among Disability Employment Advisers.  The requirement for the individual to have a joint bank account with the Test Trading provider can cause problems as few banks understand the Test Trading regulations and many are not prepared to set up this kind of joint bank account. 

There is an even greater challenge for people with fluctuating conditions who may be well enough to work one day and not the next. It is possible to design a business model which allows individuals with fluctuating conditions to deliver a consistent service (usually by the imaginative use of co-workers), but inevitably income and costs fluctuate with the condition. People in this position need a much more flexible benefits system which allows them to receive an income supplement when their income drops or costs increase because of their condition. 

Permitted Work: these rules allow people to earn up to £93 per week as well as their benefits for up to 12 months, without getting less Housing and Council Tax Benefit. The earnings disregard now matches the permitted work limit.  Supported Permitted Work is a similar scheme which is not capped at 12 months. There is a need to increase awareness and uptake of these options and to make them suitable for those with fluctuating conditions or who have the opportunity to experiment with an enterprise which may earn more than the earnings disregard, without the risk of losing all benefits entitlements permanently.
Access to Work

Access to Work is designed to help individuals if their health or disability affects the way they do their job. It gives them and their employer advice and support with extra costs which may arise because of their needs. Access to Work is theoretically available to disabled entrepreneurs starting up a new business but the business has to demonstrate its viability. Disabled entrepreneurs are not able to provide evidence of the profitability of their start-up business, as the business has not been operating long enough to generate that evidence. They are therefore in practice denied access to help from Access to Work. 

Use of Direct Payments to purchase Shared Lives (DH)

Shared Lives is where a family includes an individual in their family and community life. In many cases a disabled or older person becomes a permanent part of a supportive family. Shared Lives is subject to a specific registration and inspection regime from  CQC and Shared Lives carers are carefully selected and trained. They are paid a fixed amount, rather than an hourly rate. Some receive up to four weeks paid breaks per year, where the person living with them receives respite care. Shared Lives aims to enable people to experience ordinary life, with real relationships, rather than to provide a service. Shared Lives is not an “off the peg” service – it is highly personalised, relying on achieving a match between the individual requiring support and the Shared Lives carer who wishes to support them. Around 10,000 Shared Lives carers support around 20,000 people in the UK.
Whilst Shared Lives carer are self-employed, many Shared Lives schemes remain delivered ‘in-house’ by a local authority. Direct payments cannot be used to buy support and services from a local authority or (according to local authorities’ interpretation of the rules) which are arranged by the local authority.
So people could only use direct payments to buy Shared Lives if the service user contracted directly with the Shared Lives carer. We have examples of this happening: it involves circumventing the Shared Lives scheme which normally provides safeguarding, induction, training and supports and monitors arrangements. The risks to both parties are considerable. 

We are having mixed results in encouraging local authorities to use a personal budget approach, rather than Direct Payments, in order to make Shared Lives accessible to those who wish to manage their own resource allocation. 

Some authorities are also limiting the access of current users of Shared Lives services to Direct Payments or personal budgets, on the basis that the Shared Lives arrangement should meet all of their assessed needs. As Shared Lives arrangements provide a supportive family environment, they can often meet a greater range of needs than equivalent services (we have a business case demonstrating that this creates substantial savings), but they cannot usually meet all of a person’s needs, such as the need to pursue employment, or social and leisure activities outside of the home, so we are challenging this view. This is poor implementation, rather than poor legislation.
PCT Rules for the use of Personal Health Budgets (DH)

There are two main delivery mechanisms for personal health budgets:

1. A notional budget is awarded and the PCT directly commissions the service(s).
2. A third party arrangement (through a trust established to manage the budget).
Personal health budgets cannot normally be taken as cash payments (although there is a newly established facility in the pilot sites for the personal health budget to be taken as a cash payment with the approval of the Secretary of State). However, people are attempting to develop a personalised and effective care package through creating a third party organisation to manage the budget. These are micro-providers set up specifically to meet an individual’s often very complex needs. Some PCTs are asking those third party organisations to be registered with CQC. However, CQC take the view that a third party organisation providing support for just one person is not eligible for registration. 
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